INTRODUCTION In Highwood Congregation of Jehovah's Witnesses (Judicial Committee) v Wall
, 1 the Supreme Court of Canada addressed a confounding problem of administrative law: what is the purpose and scope of judicial review, especially in relation to private actors? A church had expelled one of its members for alleged misconduct, at which point the excommunicated individual commenced an application to judicially review the church's decision. The Court of Queen's Bench of Alberta 2 and a majority of the Alberta Court of Appeal 3 held that the courts had jurisdiction to review the church's decision. The Supreme Court, however, ruled that the issues raised in this case were antithetical to the object and ambit of judicial review. 4 Writing for a unanimous court, Justice Rowe clarified that judicial review is a tool used for holding the state, and those exercising the state's delegated authority, accountable.
conduct of public actors; the central issue was that the courts could not apply a test in a predictable manner in order to determine what makes an actor public. With Wall, the Supreme Court has shifted the focus from "public" actors to "state" agents as being the proper subjects of judicial review. However, the court in Wall does not provide any guidance on what constitutes a "state" agent. This poses challenges for both courts and litigants in determining whether judicial review is available in typical and borderline cases.
Second, the Supreme Court misinterprets the leading jurisprudence on the public-private distinction, which outlined the hallmarks of a "public" agent. The result is that the court significantly undermines-or worse, rejects-a body of helpful case law on the scope of judicial review.
Third, there is a disconnect between the Supreme Court's approach to judicial review in Wall and the function of the modern administrative state. On the one hand, the court stresses that judicial review is integral to the rule of law because it holds administrative actors accountable. On the other hand, the court outlines an approach that leaves quasi-public actors effectively immune from judicial review, even though the modern administrative state depends on them to meet the needs of ordinary people by providing and regulating a wide range of services.
Fourth, Wall potentially hinders the growth and application of Charter values. It has the unintended consequence of allowing quasi-public actors to disregard Charter values in their decision-making process since they are no longer subject to judicial review.
This case comment is divided into five parts. Sections one and two summarize the background of the case and Justice Rowe's reasons. Section three reviews the existing jurisprudence and considers the practical and conceptual implication of the ratio in Wall. Section four outlines the strengths of Wall, and, finally, section five evaluates the weaknesses of the decision.
I. LOWER COURT FACTS AND DECISIONS
period, which precipitated his conduct. 10 The Church had "disfellowshipped" his daughter; as a result, not only was the Wall family required to shun her, but they also had to evict her despite her being only fifteen years old.
11
The Committee did not find Mr. Wall's explanation compelling. It ruled that Mr. Wall had not "sufficiently repented" for his conduct, and disfellowshipped him. 12 The Committee ordered that Church members, including the Wall family, shun Mr. Wall. 13 Beyond the emotional effects of shunning, being disfellowshipped had adverse financial effects on Mr. Wall. He claimed that he was unable to continue serving Jehovah's Witnesses as a realtor because of his expulsion from the Church. 14 Mr. Wall appealed the decision to the Church's Appeal Committee and to the governing council for all Jehovah's Witnesses churches. 15 These applications were also unsuccessful. 16 Having exhausted all internal remedies, Mr. Wall filed an application to judicially review the Church's decision at the Alberta Court of Queen's Bench (the ABQB). 17 The ABQB ruled that it had jurisdiction to hear whether Mr. Wall's "civil rights might have been affected" by the Committee's decision. 18 A majority of the Court of Appeal of Alberta (the ABCA) agreed and upheld the chamber judge's ruling. 19 The ABCA stated that insofar as religious organizations breach the rules of natural justice, the courts have jurisdiction to subject such decisions to judicial review. 20 The dissenting judge, however, noted that the Church was a private actor and, therefore, could not be subject to judicial review.
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II. DECISION OF THE SUPREME COURT OF CANADA Justice Rowe, for the Supreme Court, agreed with the dissenting judge of the ABCA and found that since the Church was a private body, its decision was not subject to judicial review. He provided three reasons for this conclusion. 10 Ibid. 11 Ibid. 12 Ibid at para 6. 13 Ibid. 14 Ibid at para 62. 15 Ibid at paras 7-8. 16 Ibid. 17 Ibid at para 9. 18 Wall SCC, supra note 1 at para 8. 19 Wall ABCA, supra note 2 at para 29. 20 Ibid at para 22. 21 Ibid at para 41.
First, the Supreme Court held that the decision of the Church cannot be the subject of a judicial review because it is contrary to the role of and rationale behind judicial review. 22 Justice Rowe explained that judicial review is a "public law concept" that concerns "the relationship between the administrative state and the courts." 23 Applications for judicial review, according to Justice Rowe, are conduits through which the judiciary ensures that administrative actors do not exceed their delegated authority. The implication of this approach is that "judicial review is only available where there is an exercise of state authority and where that exercise is of a sufficiently public character." 24 Turning to Mr. Wall's case, Justice Rowe recognized that, among others, there were two lines of jurisprudence that implied that Mr. Wall's complaint could be subject to judicial review. 25 Justice Rowe rejected this case law for the following reasons.
26
The first line of case law erroneously established that "private Acts" operate as a statutory grant of authority to churches such that they are subject to judicial review. 27 Justice Rowe held that this line of reasoning fails to account for the fact that "private Acts" are private in character and not subject to "public" scrutiny.
28
The second line of case law provided that voluntary associations can be subject to judicial review if the association is "sufficiently public in nature." 29 For Justice Rowe, such cases do not adequately distinguish "between 'public' in a generic sense and 'public' in a public law sense." 30 For the purposes of judicial review, "a decision will be considered to be public where it involves questions about the rule of law and the limits of an administrative decision maker's exercise of power." 31 Merely because a decision affects many people does not mean that "it is public in the administrative law sense of the term."
32
Having rejected these lines of case law, Justice Rowe found that there was no juridical basis to rule that Mr. Wall's allegations could be the subject of judicial review, since he was resorting to a public law concept to adjudicate his private dispute with a private voluntary association. 33 22 Wall SCC, supra note 1 at paras 2, 22. 23 Ibid at para 13. 24 Ibid at para 14. 25 Ibid at para 17. 26 Ibid. 27 Ibid at para 18. 28 Ibid at para 20. 29 Ibid at para 19. 30 Ibid at para 20. 31 Ibid. 32 Ibid. 33 Ibid at para 22.
The second reason Justice Rowe found the Church was not subject to judicial review was that there is no free-standing right to procedural fairness 34 vis-à-vis decisions made by voluntary associations when such decisions do not impinge on one's civil or property rights. 35 A party may seek judicial review of a voluntary association's decision only if the decision adversely affects legal duties owed by the association to the individual. 36 In this case, the court found that there was no legal relationship (contractual, proprietary, etc.) between the Church and Mr. Wall's real estate business. 37 Third, Justice Rowe stressed that the courts should be hesitant to opine on the justiciability of religious precepts. 38 The Supreme Court has consistently stated that "the courts will not consider the merits of a religious tenet; such matters are not justiciable."
39 Justice Rowe, however, added an additional gloss to this proviso: interpreting procedural rules of a particular religious group may involve the interpretation of ecclesiastical doctrines, which the courts neither can nor should engage in. 40 
III. PAST JURISPRUDENCE AND IMPLICATIONS OF THE SUPREME COURT'S HOLDING
It is important to situate Wall within existing jurisprudence and to examine the conceptual and practical significance of the decision. Accordingly, this section outlines the existing case law on the public-private distinction in the law of judicial review and then unpacks the implications of Wall.
Existing Case Law
Prior to Wall, an expansive body of jurisprudence developed concerning when an actor could be subject to judicial review. 41 44 The bulletins limited Air Canada's landing spots and, instead, offered those spots previously belonging to it to Porter Airlines. 45 The Federal Court of Appeal (the FCA) dismissed Air Canada's application for judicial review of the Toronto Port Authority's changes to its bulletins. 46 The court found that, inter alia, the decision to alter the bulletins and the matters set out in them were "private" in character, such that the Toronto Port Authority could not be said to be acting as a "federal board, commission or other tribunal" pursuant to the Federal Courts Act.
47 Accordingly, the court did not have jurisdiction to decide the matter.
In reaching this conclusion, the FCA provided a framework for analyzing when an actor was sufficiently "public" such that its conduct could be judicially reviewed. The relevant factors to consider included the following: (1) "the character of the matter for which review is sought"; (2) "the nature of the decision-maker and its responsibilities"; (3) "the extent to which a decision is founded in and shaped by law as opposed to private discretion"; (4) "the body's relationship to other statutory schemes or other parts of government"; (5) "the extent to which a decision-maker is an agent of government or is directed, controlled or significantly influenced by a public entity"; (6) "the extent to which a decision-maker is an agent of government"; (7) "the suitability of public law remedies"; and (8) "an 'exceptional' category of cases where the conduct has attained a serious public dimension." 48 The FCA stressed that the above factors were not a checklist. Rather, whether something was "public" depended on the facts and the "overall impression" of the courts.
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On balance, the Air Canada factors in and of themselves are instructive and consistent with how other common law jurisdictions approach the public-private distinction. 50 In particular, the Air Canada framework laudably provides courts with indicators of what makes an actor "public" such that it can be judicially reviewed. 51 The problem has been with how these factors are applied. Given the factors' purposive nature, the courts have applied them in varied ways, thus engendering a complex and often perplexing body of jurisprudence. Actors that intuitively may seem "public" were not deemed public in several cases pursuant to the Air Canada factors and vice versa. To unpack this point, some examples from the existing case law are helpful:
• Schools: A private school's decision to expel a student for violating its code of conduct was found to be "private" because, inter alia, "the expulsion decision [was] shaped by private law rather than public law." 52 The Court of Appeal for Ontario found that expulsion as a disciplinary mechanism was provided for by the contract between the school and the student, and so it could not be subject to judicial review.
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• Universities: A student union's decision to refuse to officially recognize a group advocating for men's issues, 54 a pro-life group, 55 and a group that "speaks for the weak" 56 as "student groups" on a university campus could not be judicially reviewed because the impugned student union was a private student organization. Further, a university's decision to grant wage increases to nonunionized employees during a wage freeze was not appropriate for judicial 49 review because compensation is an "essentially private matter." 57 Conversely, a university's decision to raise ancillary fees on students during a governmental freeze on tuition fees was subject to judicial review because it was exercising an "extremely important public duty" in setting tuition fees. 58 • Political Parties: The nomination process for political party candidates was subject to judicial review because, among other things, "the decision of the [party] in selecting their leader carries with it some considerable importance for the voting public." 59 However, the Ontario Divisional Court later refused to follow the above decision: in a case involving a political party disciplining its candidates for leaking confidential information, the court ruled that a political party cannot be judicially reviewed because it is a private actor and a voluntary association. 60 • Hospitals: A hospital's decision to suspend cancer researchers because of alleged misconduct related to their research was subject to judicial review given the public nature of the hospital and the research.
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• Sports Leagues: The Ontario Soccer Association's policies on the eligibility of the province's soccer players were subject to judicial review since these policies had a "serious effect on the interests of a broad segment of the public." 62 When the Ontario Association of Basketball Officials-a voluntary and private not-for-profit association-sanctioned a high school basketball team coach for blaming referees, the court found that it had jurisdiction to judicially review the matter because barring the coach would have adverse effects on the coach's identity and the team's playoff hopes. 63 Similarly, the decision of a regional soccer association to discipline a team for recruiting girls older than thirteen as players was found to be appropriate for judicial review because it failed to provide adequate notice and opportunities to be heard. 64 On the other hand, the decision of the North York Hockey League to ban parents from attending their children's hockey games due to their use of offensive language could not be judicially reviewed because there was no "exercise of power emanating from the legislature" at bar.
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It goes without saying that different factual circumstances will result in different applications of the Air Canada factors. My objection is not that the application of the factors in the above cases were at large erroneous. Rather, the cases highlight the broader unpredictability of the public-private jurisprudence. The courts have applied the eight Air Canada factors without providing significant guidance on when and what sort of factual matrix makes one or more of the factors especially salient. As such, there is considerable variance in, for example, how disciplinary policies of a political party and a private school are treated versus those of a sports league. The result is significant uncertainty for everyone involved.
Implications of Wall
Against this backdrop of jurisprudential uncertainty, Wall has two immediate effects-one practical and one conceptual. The practical implication is that certain actors, such as sports leagues, that were formerly subject to judicial review are no longer subject to it. If only "state" agents are the appropriate subjects for judicial review, it follows that, for example, political parties and administrators of sports leagues are no longer subject to judicial review. Hence, Wall has a significant effect on how parties conduct their litigation: to try to vindicate their rights, parties would have to increasingly rely on private law remedies, primarily in contract and tort.
The conceptual effect of Wall is that it may signal an attitudinal shift in how the Supreme Court approaches administrative law. Before Wall, reviewing courts took a functional approach when analyzing whether an actor may be subject to judicial review, focusing on whether the actor was engaged in "public" conduct rather than whether the impugned actor was formally "public." As Professor Eskridge has observed, formalism is about "bright-line rules that seek to place determinate, readily enforceable limits on public actors …" whereas "functionalism [is] associated with standards or balancing tests that seek to provide public actors with greater flexibility." 66 In many ways, Canadian administrative law is about finding the right balance between these differing approaches. In Professor MacLauchlan's view, a thread of functionalism underwrites Canadian administrative law. 67 That may be changing. While it is premature to conclude with certainty, Wall hints that the Supreme Court is increasingly comfortable using a more formalist lens to analyze administrative law challenges. It remains to be seen whether the court will continue with this formalist approach in the trilogy on standard of review decision, expected to be released later this year. 68 Ultimately, my intention in underscoring the above two implications is descriptive in nature. The takeaway for readers is simply this: Wall potentially signals changes for both how litigants may vindicate their rights and the conceptual framework that animates the Supreme Court's reasoning on administrative law problems. The broader questions that these implications raise unfortunately remain beyond the scope of this case comment-namely, is something intrinsically lost as a result of having to rely on private law remedies as opposed to public law remedies? And is a formalist approach to administrative law "better" than a functional approach?
IV. STRENGTHS OF THE DECISION
Wall has three key strengths: (1) elucidating the first principles of judicial review; (2) reaffirming the existing law on procedural fairness; and (3) stressing a balanced approach to adjudicating matters that contain a religious aspect.
First, Wall is laudable for its clarification of the first principles of judicial review. While judicial review has been at the heart of many recent Supreme Court decisions, 69 the court seldom discusses the purpose behind judicial review in those cases. Wall is a different story. Justice Rowe succinctly captures the purpose of judicial review, its significance to the rule of law and, ultimately, its power in holding the administrative state accountable. By way of illustration, consider the following passages from the decision:
The purpose of judicial review is to ensure the legality of state decision making … . Judicial review is a public law concept that allows s. 96 courts to "engage in surveillance of lower tribunals" in order to ensure that these tribunals respect the rule of law … . The state's decisions can be reviewed on the basis of procedural fairness or on their substance. The parties in this appeal appropriately conceded that judicial review primarily concerns the relationship between the administrative state and the courts. Private parties cannot seek judicial review to solve disputes that may arise between them; rather, their claims must be founded on a valid cause of action, for example, contract, tort or restitution.
… Judicial review is only available where there is an exercise of state authority and where that exercise is of a sufficiently public character. Even public bodies make some decisions that are private in nature-such as renting premises and hiring staff-and such decisions are not subject to judicial review ... . In making these contractual decisions, the public body is not exercising "a power central to the administrative mandate given to it by Parliament," but is rather exercising a private power … . Such decisions do not involve concerns about the rule of law insofar as this refers to the exercise of delegated authority.
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The above passages underscore that Wall is, arguably, the clearest Supreme Court proclamation of the decade since the release of Dunsmuir v New Brunswick 71 regarding why judicial review is significant from the perspective of both rights protection and the democratic functioning of Canada.
Second, the Supreme Court remains true to the long-established principle that there is no free-standing right to procedural fairness. 72 Rather, procedural fairness is accorded when there is a cognizable legal right at issue, including but not limited to rights in tort, contract, and property. As commentators have noted, Wall raised "hard facts"-namely, a sympathetic litigant whose life was considerably altered as a result of the Church's decision. 73 This sense of unfairness may have influenced the courts below to find that the Church denied Mr. Wall procedural fairness. The Supreme Court, however, resisted the temptation to make the right to procedural fairness an independent right writ large. 70 Wall SCC, supra note 1 at paras 13-14. 71 Third, the Supreme Court struck the right balance between encouraging restraint on the part of the judiciary when adjudicating religious disputes and ensuring that religious organizations are not beyond the grasp of the law. On the one hand, the court stressed a cautious approach to judicially reviewing the conduct of religious institutions. 74 Prior to Wall, there was burgeoning case law 75 and academic scholarship 76 that endorsed approaches to judicially intervening in religious disputes. Justice Rowe correctly concluded that the courts neither have the expertise nor the legitimacy to engage in such analysis. 77 On the other hand, the Supreme Court did not abandon all oversight of religious groups, suggesting that where concrete legal rights are at stake, reviewing courts will intervene even if the dispute has a religious aspect. 78 In the case of Mr. Wall, the court was justified in finding that a judicial determination of his dispute required opining on the grounds and method of expulsion that the Church uses. This ultimately requires the court to delve into theological dogma.
In sum, the Supreme Court in Wall was attuned to the unique predicaments faced by Mr. Wall. However, it was not persuaded that these issues warranted departing from the established principles concerning how procedural fairness is conceptualized and the way courts approach disputes with underlying ecclesiastical components.
V. WEAKNESSES OF THE DECISION
Despite the Supreme Court's sound approach on issues such as procedural fairness, Wall has four weaknesses. These weaknesses range from misconstruing the existing body of jurisprudence to rendering a decision with conceptual tensions. The result is that Wall makes the law of judicial review more complex.
Availability of Judicial Review: Complicating an Already Complex Analysis
First, Wall obfuscates an already complex question: when can parties seek judicial review? Wall exacerbates the uncertainty regarding whether judicial review is available in both "typical" and "borderline" cases. This creates conceptual inconsistencies and has concrete effects on people's ability to vindicate their rights 79 and the ability of lawyers to provide sound advice. 74 Wall SCC, supra note 1 at paras 36-37. 75 77 Wall SCC, supra note 1 at paras 36-38. 78 Ibid at paras 36, 39. 79 In saying that people's ability to vindicate their rights is constrained, my suggestion is not that there is something intrinsically beneficial about pursuing an application for judicial review and that a private law remedy by comparison is an ineffective option. Rather, my point is a modest one: since Wall narrows As explained above, the decisions rendered prior to Wall followed Air Canada and generally held that insofar as one sought to review a public actor's conduct, judicial review was available. While the eight factors set out in Air Canada have provided some helpful guidance, reviewing courts have struggled to weigh and apply these factors in a predictable or consistent manner when determining whether an entity is "public" for the purposes of judicial review. The result is a disjointed body of case law in terms of which decisions are judicially reviewable between different institutions, 80 and even within the same institution. 81 Wall made this jurisprudence more cumbersome to apply. 82 This paper remains agnostic about the definition of the words "public" and "private" for the purposes of judicial review. Given the wide ambit of administrative function that a court may be called on to judicially review, I agree with Professor Daly that a flexible approach akin to Air Canada is sensible. The FCA's words from Air Canada are instructive on this point: "[I]t may be unwise to define the publicprivate distinction with precision. The 'exact limits' of judicial review have 'varied from time to time' to 'meet changing conditions.' The boundaries of judicial review, in large part set by the public-private distinction, have 'never been and ought not to be specifically defined.'" (Air Canada, supra note 43 at para 58). For further discussions of this, see Daly, supra note 50 at 342. 83 Daly, supra note 50 at 343. 84 While I agree with Professor Daly's critique, I add that the practical import of this "question-begging" approach is significant and thus far remains unaddressed in the literature. In particular, Justice Rowe's approach has the potential to upend settled law and make it harder for both litigants and the courts to manage borderline judicial review cases. The following analysis considers each issue in turn.
"Settled" cases refer to case law where the courts have in large part recognized that an actor is subject to judicial review, even though that actor may not be a formal administrative delegate of a ministry. In these circumstances, the lack of clarity on what makes an agent a "state" entity in Wall has the potential to muddle settled cases on the scope of judicial review. To unpack this point, consider Asa v University Health Network (Asa).
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In Asa, a group of cancer researchers committed alleged misconduct under University Health Network's (UHN) internal research policy. As a result, UHN's President and CEO upheld a decision of its investigative committee to temporarily suspend the researchers. The Ontario Superior Court (the ONSC) found that this matter could be subject to judicial review because, among other reasons, the research "affect[ed] the medical protocols used in the treatment of cancer for the people of Ontario" 87 and UHN operated as a research facility pursuant to the Public Hospitals Act. 88 In other words, one way to interpret Asa is this: the ONSC, by applying the Air Canada factors, was attuned to the fact that UHN is not a state actor in the same way as the Toronto Police Service is a state agent. However, for the ONSC, UHN had a sufficient nexus with the state such that its decisions could be scrutinized under judicial review.
Fast-forward to Wall and the sort of reasoning found in Asa is in doubt. Because Wall says that only state entities are subject to judicial review without telling us anything more, we do not know whether quasi-public actors, such as the hospital in Asa, are still subject to judicial review. Wall is silent on the sort of relationship that an administrative body needs to have with the state to trigger judicial review. This silence endangers the settled law where courts have concluded that some quasi-public agents may be judicially reviewed. In other words, a natural reading of Wall implies that if an actor is a formal state actor (such as the police), it is subject to judicial review. That answer, however, does not elucidate whether (and under what conditions) quasi-public actors might be subject to judicial review and if the existing case law where they are judicially reviewed is still "good" law under Wall.
Put another way, Asa by no means cured the overall uncertainty about how the Air Canada factors would be applied to a new factual matrix. What it did do, however, 86 Asa, supra note 61. 87 Ibid at para 31. 88 RSO 1990, c P.40. was establish that hospitals might be judicially reviewed, even if they do not have all of the traditional hallmarks of the "state." Asa is one of the few islands of certainty in an otherwise vast sea of unpredictability. Wall challenges the core holding in Asa: whereas Asa was about making hospitals subject to judicial review by examining the degree of their closeness to the state, Wall says that only state agents are subject to judicial review. In the process, Wall implies that looking at the degree of closeness is a flawed exercise.
Wall also complicates the analysis for "borderline" cases pertaining to the scope of judicial review. A "borderline" dispute involves cases where it is arguable as to whether the court should exercise its jurisdiction to judicially review the decisions of a quasi-state actor. To illustrate the issues that may arise, consider the following hypothetical.
Imagine a partnership formed with a corporation to privatize a portion of Toronto's water supply. Upon privatization, the company decides to modify the existing water supply methods. This results in communities experiencing occasional water shortages and the discovery that the limited water they do receive is of poorer quality. In this context, a court may be asked to judicially review the water company's decision. The question is: can it be reviewed under Justice Rowe's approach in Wall?
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Under Justice Rowe's approach, it is likely that the courts would not have the jurisdiction to judicially review the water company's conduct. Absent an express statutory grant to supply water-which might be atypical in a public-private partnership-it would be difficult to characterize a private utility corporation as a "state" actor when its primary imperative is to maximize its profits for its private shareholders by selling water.
Intuitively, however, the failure to judicially review the water company seems inadequate. Since water is an invaluable public good, the courts would likely be inclined to rule that the water company was exercising "state" authority. However, the problem is that Wall provides no insight into what makes an impugned decision "statelike." This leaves courts in the difficult position of divining principles and having to opine on potentially trite points, such as the importance of water.
Wall implemented an approach that seeks to eliminate the borderline cases concerning the scope of judicial review. However, such cases are a permanent feature of the administrative law terrain because of the sheer breadth and depth of the tasks that 89 I recognize that in such contexts the affected individuals may have private law recourses available to them. And while they may pursue such remedies, the thrust of the hypothetical is to ask what would happen if they sought public law remedies. In other words, the mere fact that private law remedies are available is not in and of itself determinative of the question of whether public law remedies are and should be available as well. The existence of one does not automatically extinguish the existence of and the need for the other.
administrative actors perform and the many ways in which the true "state" chooses to structure and deliver various services to the public. In this context, it would have been better to strengthen the judicial toolkit by outlining factors-such as indicators of what makes an actor "state"-like-that the courts could rely on to address questions of judicial review, as opposed to merely shrinking the ambit of judicial review.
Misinterpreting Air Canada
The second problem with Wall is the Supreme Court's misinterpretation of existing case law. As opposed to bolstering the strengths of Air Canada-the seminal decision on the public-private distinction-and addressing its key weaknesses, the court misreads this case and its related jurisprudence. The result is one of uncertainty: at best, the court has, as Professor Daly stated, "marginaliz[ed]" Air Canada, and at worst it is no longer "good" law. Either way, it is unfortunate that Air Canada's legacy is complicated as a result of a narrow reading of its purposive approach.
Justice Rowe observes that Air Canada and the cases following its approach are a source of confusion concerning the ambit of judicial review. 90 He notes that these cases conflate the word "public" in its lay sense with its meaning in administrative law. 91 In particular, the Supreme Court states that the Air Canada line of jurisprudence arrives at the following incorrect conclusion: because a significant number of people are affected by a decision-which is a consideration in Air Canada-the decision-maker is "public" and subject to judicial review. 92 In the court's view, the Air Canada approach is to be blamed for this muddled understanding of the word "public" and, in turn, the confusion surrounding the scope of judicial review.
Justice Rowe's critique of the use of the word "public" stems from a narrow reading of Air Canada. While the impact of a decision on the populace is a factor in the FCA's enumerated list, it is only one factor among eight in determining whether an agent is "public" for the purposes of judicial review. 93 The other factors examine diverse issues such as the character of the dispute and the nature of the body making the decision. 94 This implies that the Air Canada factors are anything but reductive. In determining whether a decision-maker is "public" for the purposes of judicial review, the courts must consider a wide range of issues when applying the Air Canada factors; 95 90 Wall SCC, supra note 1 at paras 20-21. 91 Ibid at para 20. 92 it is not a rigid checklist.
96 Therefore, it is unfortunate that the Supreme Court interpreted a highly purposive, multifactorial test as turning on one factor. Moreover, the factor of impact on a broad segment of the population is evoked only for "an 'exceptional' category of cases where the conduct has attained a serious public dimension."
97 This is effectively a residual category envisaged by the Air Canada court. 98 As such, it was arguably not intended to trump all of the other factors listed in Air Canada. In any event, even if this factor was playing an outsized role in the court's estimation, that issue could be addressed by emphasizing that it ought to be rarely invoked (or even eliminating it from the list of factors), rather than questioning the Air Canada framework in its entirety.
The result of the Supreme Court's narrow reading of Air Canada is further uncertainty. That is, Justice Rowe's approach can be interpreted in one of two ways. On the one hand, Professor Daly maintains that Wall "marginaliz[es]" Air Canada, effectively questioning its utility and characterizing it as a case about opining on whether an actor is a federal board, commission, or tribunal pursuant to the Federal Courts Act. 99 Alternatively, Air Canada could be read in a much starker way: given that the court finds Air Canada is a source of confusion concerning the scope of judicial review, 100 narrows Air Canada's commonly understood ratio, 101 and questions a key component of the Air Canada framework, 102 one may interpret Wall as overturning Air Canada. Either way, Wall undermines the juridical import of Air Canada. This is an unfortunate occurrence: Air Canada is weakened due to a narrow reading of its purposive approach. In the process, the current status of Air Canada is left unclear both for the courts and students of administrative law.
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96 Air Canada, supra note 43 at para 60. 97 Asa, supra note 61 at paras 28-30. 98 West Toronto, supra note 62 at para 20. 99 Daly, supra note 50 at 342-43. 100 Wall SCC, supra note 1 at para 21. 101 Justice Rowe states that Air Canada is a case about whether a certain public entity was subject to judicial review by the Federal Court, not about the general scope of judicial review (Daly, supra note 50 at 341-42). Professor Daly argues, however, that there is support in cases (such as Setia, supra note 49, generally) for understanding Air Canada as opining broadly on the ambit of judicial review. 102 See Wall SCC, supra note 1 at para 20. The court doubts whether "impact[ing] a broad segment of the public" means that a decision ought to be subject to judicial review. In Air Canada, the FCA stated that this was a factor that courts should consider in weighing whether to exercise its judicial review authority. 103 Following Wall, trial courts have generally cited Wall and then proceeded to consider the Air Canada factors. Whether appellate courts will endorse a similar approach remains to be seen. But for now, it appears that Air Canada has been marginalized (Daly, supra note 50 at 343) but not deemed "bad" law. Ultimately, Air Canada and its related case law are not without their tensions. 104 Nevertheless, Air Canada had laid the groundwork for conceptualizing how judicial review would apply to quasi-public bodies. Rather than working to resolve and address tensions found within this rich body of jurisprudence, Wall raises doubts about the leading authority and, in the process, complicates a helpful line of jurisprudence without deeply engaging with it.
A Gulf Between the Ratio and How Administrative States Function
The third weakness in Wall is the disconnect between the Supreme Court's view of the importance of judicial review and the operation of the modern administrative state.
Justice Rowe rightly points out that the purpose of judicial review is to ensure that when the administrative state delegates authority to its agents, those agents exercise that authority pursuant to their delegated powers. 105 Judicial review is a conduit for ensuring that the rule of law is respected and upheld.
This view must be considered alongside the realities of how the modern administrative state functions. As former Chief Justice McLachlin has explained, modern states are premised on administrative agents-both those that are formally "public" and those that are "private"-implementing and enforcing policies that were once the sole province of the state. 106 The evolution of the administrative state has been such that public-private partnerships are integral to the state meeting the needs of ordinary people in areas that include health care and education. 107 Wall seems removed from the reality that the administrative state requires quasi-public actors-and perhaps even technically "private" ones-to discharge its duties.
At the same time, the court in Wall insists that administrative actors must be held accountable to maintain the rule of law. 108 This focus is at odds with the approach in Wall that gives courts the jurisdiction to judicially review only official state agents. Accountability and rule of law concerns are best advanced through a framework that subjects both formally public and quasi-public bodies to judicial review. Indeed, if applications for judicial review matter because they hold the state accountable by ensuring that its agents act within their jurisdiction, then it is logical to create a legal approach that holds all agents accountable-both those that are officially state agents and those that are not formally "state" agents but which nevertheless perform state functions.
Given that the Supreme Court's decision in Wall was attuned to the importance of judicial review and its relationship to the rule of law, it is surprising that the court endorsed an approach that narrows the scope of judicial review and could leave quasipublic agents unaccountable.
A Lack of Clarity Regarding Charter Values
Wall potentially diminishes the role of Charter values in relation to quasi-public actors. The Supreme Court has consistently stated that administrative bodies must act in accordance with Charter values. 109 This has meant that quasi-public bodies have also sought to act in the spirit of the Charter. For instance, consider the British Columbia Court of Appeal's (the BCCA) decision in BC Civil Liberties Association v University of Victoria (BCCLA). 110 In that case, the University of Victoria prohibited a pro-life student group from holding demonstrations on campus. The student group argued before the BCCA that, inter alia, the University's policy breached the Charter value of freedom of expression.
111 Given that the impugned University policy was revised by the time the case was heard, the BCCA ruled that the case was moot. 112 However, in obiter dicta it recognized that "[t]he manner and extent to which Charter values should be weighed by universities in the course of administrative decision-making is factspecific."
113 While a complex body of case law exists on whether the Charter applies to universities, 114 the BCCA in BCCLA presumed that Charter values applied. In turn, BCCLA is emblematic of a phenomenon where quasi-public entities, such as universities, are presumed to or by their own volition adhere to Charter values.
Wall, however, potentially recalibrates the relationship between Charter values and quasi-public actors. Since Wall stipulates that only state agents are subject to judicial review, many quasi-administrative actors who may have sought to cohere with and promote Charter values will no longer be reviewed. The lack of judicial review is not necessarily indicative that such actors will abandon their practices. Rather, Wall creates an unintended consequence: the spread of Charter values is potentially impeded. That is, while the concept and application of Charter values has generated considerable debate, 116 the Supreme Court has consistently held that Charter values play a critical role in our administrative law framework. 117 Given this insistence, it would have made more sense for the court to ensure that Wall does not create an unintended incentive where quasi-administrative actors can choose not to comply with Charter values knowing that their failure to accord with Charter values may not be subject to judicial scrutiny.
In other words, it is widely accepted that where there is no remedy, there is no right. 118 Similarly, with Wall, one may wonder: without judicial review, do we really know whether quasi-public bodies are respecting Charter values? CONCLUSION While Wall illuminated the first principles of judicial review, the decision unfortunately did not cure the primary problems associated with determining the scope of judicial review, especially in relation to quasi-public actors. The Supreme Court's solution in Wall to determining the scope of judicial review was to endorse an approach that markedly narrowed such scope. The result is that quasi-public or even technically private actors who perform integral functions in the modern administrative state might be immune from judicial review, and the spread of Charter values among such actors is potentially thwarted. Further, what is more problematic is that in Wall the court misinterpreted a helpful body of cases on the public-private distinction and further complicated when judicial review is available to litigants. In short, Wall's prima facie simplification of the law of judicial review masks deeper conceptual and practical tensions.
Outlining a principled approach to determining the ambit of judicial review is not easy. In fact, in his 1936 article, Professor Borchard lamented that there was "the greatest confusion among the [common law] courts" on "the very foundation of judicial function": namely, what matters can be subjected to judicial review? 119 In this regard, it is commendable that the Supreme Court did not avoid a juridical problem that has perplexed courts for decades. Rather, the court recognized the problem with isolating the scope of judicial review and offered a direct solution. Unfortunately, that solution does not meet the needs of ordinary Canadians and the modern administrative state. As the court stressed in Wall, judicial review is integral to achieving one of our highest ideals-upholding the rule of law. To achieve this objective, Wall must be reformulated in order to provide a solution that is both jurisprudentially sound and practically effective.
